
Devon K. Roepcke (SBN 265708)
LAW OFFICES OF DEVON K. ROEPCKK
591 Camino de la Reina, Suite 530

3 San Diego, CA 92108
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Attorneys for Plaintiffs, Thomas and Mary Luckett

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO —CENTRAL
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THOMAS LUCKETT, an individual;

MARY LUCKETT, an individual;
12

13

14

15
vs.

Plaintiffs,

18

19

20

21

Defendants.

16
VIVINT SOLAR DEVELOPER, LLC; and DOES

17 1 through 50;

) CASE NO.:
)
) COMPLAINT FOR DAMAGES FOR:
) 1. Violation of the California Elder

) Abuse and Dependent Adult Civil

) Protection Act

) 2. Fraud
) 3. Contract Rescission

) 4. Violation of the California Unfair

) Competition Law

)
) UNLIMITED JURISDICTION
)
) JURY TRIAL DEMANDED

)
) IMAGED

22
Plaintiffs, THOMAS LUCKETT and MARY LUCKETT, demanding trial by jury,

complain and allege upon information and belief as follows:
23

THE PARTIES
24

25
Plaintiff THOMAS LUCKETT (hereinaAer referred to as "PlaintifF'r "Mr. Luckett") is

an 86 year old man who at all relevant times resided in San Diego County, California. Mr. Luckett
26

is an elder as defined by the Welfare and Institutions Code $ 15610.27.
27

2. Plaintiff MARY LUCKETT (hereinafter referred to as "PlaintifF'r "Mrs. Luckett") is an
28
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83 year old woman who at all relevant times resided in San Diego County, California. Mrs.

2 Luckett is an elder as defined by the Welfare and Institutions Code $ 15610.27.

3 3. Defendant VIVINT SOLAR DEVELOPER, LLC, (hereinafter referred to as "Vivint") is a

4 limited liability company organized and existing under the laws of the State of Delaware, and is

5 and was at all times mentioned qualified to do business in the State of California.

6 4. Except as otherwise alleged, Plaintiffs are unaware of the true names or capacities, whether

7 individual, corporate, associate, or otherwise, of the named Defendants designated herein as

8 DOES 1 through 50, inclusive. Plaintiffs are informed and believe, and based thereon allege, that

9 each of the Defendants designated herein as DOES 1 through 50, inclusive, are in some way liable

10 to Plaintiffs, and are responsible in some manner for the transactions, events, and occurrences

11 herein alleged and the damage herein was approximately caused thereby. Plaintiffs will hereafter

12 seek leave of the Court to amend this Complaint in order to allege said Defendants'rue names

13 and capacities when the same are known to Plaintiffs,

14 5. Plaintiffs are informed and believe, and based thereon allege, that at all times herein

15 mentioned Defendants and each of them, were the successors in interest agents, trustees, partners,
~ 4

16 servants, joint ventures, contractors, alter egos and employees of the other Defendants; and the

18 scope of their authority and with the permission and consent of their Co-Defendants, or that each

19 of them are jointly and severally liable to Plaintiffs.

20 GENERAL ALLEGATIONS

21 6, Mr. Luckett has to use a wheelchair to get around.

22 7. On or about March 18, 2014, Mr. Luckett was on a walk around his neighborhood, being

23 pushed in his wheelchair by his caregiver.

24 8. Vivant's sales representative Chris Lee (hereinafter "Lee") was in the
Lucketts'5

neighborhood because he was installing solar panels on a nearby house.

26 9. When Lee saw Mr. Luckett, he saw an opportunity to exploit Mr. Luckett's age to sell him

27 a solar power lease.

28 10. Lee approached Mr. Luckett and asked if he was interested in having solar panels installed
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1 on his house. Mr. Luckett stated that he would have to talk to Mrs. Luckett.

2 11. Lee followed Mr. Luckett back to his house and knocked on the door. When Mrs. Luckett

3 answered the door, Lee told her that he had already spoken to her husband about installing solar

4 panels, and asked if he could speak with her about it.

5 12. Mrs. Luckett invited Lee into the house and they went to the kitchen.

6 13. Standing at the kitchen counter, Lee pressured Mrs. Luckett to agree to the installation.

7 14, Lee told Mrs. Luckett that she would never have to pay San Diego Gas & Electric

8 (hereinafter "SDG&E")again.

9 15. Lee told Mrs. Luckett that she would not have to pay for the installation.

10 16. Lee got out a form agreement used by Vivint for solar installations (the "Agreement" ).

11 17. The Agreement consists of two pages of small print with boxes for the homeowner's

12 information to be Riled in and a signature line, and two more pages of even smaller print

13 boilerplate terms that the homeowner does not sign.

14 18. Lee did not explain the details of the Agreement, nor did he give Mrs. Luckett an

15 opportunity to review it.

16 19. The entire transaction happened so fast that it was conducted entirely while standing

18 20. After succumbing to Lee's high pressure, in-home, sales tactics, Mrs. Luckett signed the

19 Agreement.

20 21. Lee omitted several material facts about the Agreement and its terms. Those omissions

21 include, but are not limited to, the following:

22

23

24

25

26

27

28

a. The power system would not be owned by the Lucketts, but would instead be

owned by Vivint;

b, By signing the Agreement, Mrs. Luckett was actually conveying to Vivint a

property interest in the roof of the house and the right to enter the property to

maintain the solar panels;

c. By signing the Agreement, Mrs. Luckett would be signing up for a 20 year lease of

the solar system;
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12

13

14

15

16

17

18

19

20

21

d. If the Lucketts decided to sell their house within the 20 year term of the contract,

the buyer would have to assume their obligations under the Agreement;

e. The Lucketts would have to purchase all power created by the system, even though

it generates more power than the Lucketts need;

f, The Lucketts would actually end up paying more for electricity; they would just be

paying Vivint instead of SDGkE;

g. Even though they would be buying their electricity from Vivint, they would still

receive monthly bills from SDG8cE; and

h. The rate the Lucketts pay Vivint for the electricity will increase by 2,9% each year,

so over time it will cost significantly more than buying electricity from SDG&E.

22. As Lee was filling out the Agreement, he asked Mrs. Luckett for her email address. She

explained that she does not use email, but provided an old AOL email address that Mr. Luckett

used to use.

23. The Lucketts never received a copy of the Agreement. Vivint contends that they emailed a

copy to the Lucketts at the email address on the Agreement, which the Lucketts do not check.

24. Despite the fact that the Agreement encumbered the real property that the Lucketts own

jointly, Lee never obtained Mr. Luckett's signature on the Agreement.

25. The Agreement contains an Arbitration Clause. Lee never explained the purpose or effect

of the Arbitration Clause, namely that if it is enforceable, the Lucketts would lose the right to

pursue their claims against Vivint in court. Mrs. Luckett did not agree to submit any disputes with

Vivint to Arbitration.

22

23

24

25

26

26. Since Mr. Luckett did not sign the Agreement, its terms, including the arbitration clause,

do not apply to him.

27. The Lucketts expect to continue living independently in their home for a few years, until

their health makes it impossible. At that time, the Lucketts'hildren will have to put the house on

the market.

27

28

28. If Lee had explained to Mrs. Luckett that the Agreement was for 20 years and would be an

obstacle to the future sale of their house, she would not have agreed to it.
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29. Due to their age and independence, the Lucketts were more susceptible to Vivint's high

2 pressure, in-home sales tactics.

3 30. Vivint targeted the Lucketts because they are elders and were more vulnerable to

4 manipulation.

5 31. Vivint took advantage of the Lucketts and have been profiting off of their bad acts.

6 32. The Agreement has not benefitted the Lucketts in any way, but it has caused them serious

7 emotional distress.

FIRST CAUSE OF ACTION

9 (Violation of the California Elder Abuse and Dependent Adult Civil Protection Act Against

10 All Defendants)

33. The Lucketts hereby incorporate by reference each allegation set forth above as if fully set

12 herein.

13 34. In 1991, The California Legislature enacted the Elder and Dependent Adult Civil

14 Protection Act (the "Elder Abuse Act"), codified at California Welfare 8c Institutions Code

15 $ 15600 et seq. In enacting the Elder Abuse Act, the California Legislature expressly recognized

16 that elders (defined as a person greater than the age of 65) are particularly subjected to financial

17 abuse and fraud, and other forms of neglect and harm, and that the State has a distinct

responsibility to protect them. In its preamble, the Elder Abuse Act expressly states that the

19 Legislature "desires to direct special attention to the needs and problems of elderly persons,

20 recognizing that these persons constitute a significant and identifiable segment of the population

21 and that they are more subject to risks of abuse, neglect, and abandonment." (See Elder Abuse Act

22 $ 15600). It was the express intent of the Legislature in enacting the Elder Abuse Act to provide

23 incentives through enhanced civil remedies to redress the reckless act and/or omissions within the

24 Act's ambit that are perpetrated against our elders, noting: "The Legislature further finds and

25 declare that infirm elderly persons and dependent adults are a disadvantaged class, that cases of

26 abuse of these persons are seldom prosecuted as criminal matters, and few civil cases are brought

27 in connection with this abuse due to problems of proof, court delays and the lack of incentive to

28 prosecute these suits...It is the further intent of the Legislature in adding Article 8.5 (commencing

-5-
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1 with $ 15657) to this chapter to enable interested persons to engage attorney to take up the cause

2 of abused elderly persons and dependent adults." (Ibid.)

3 35. At the time Defendants solicited the Lucketts to enter into the Agreement, they were over

4 the age of 65.

5 36. The Lucketts were, therefore, "elders" within the meaning of the California Elder Abuse

6 and Dependent Adult Protection Act (the "Elder Abuse Law"), at California Welfare &

7 Institutions Code $ 15610.27.

8 37. Welfare and Institutions code )15610.07 provides that "abuse of an elder"

9 means...financial abuse...or other treatment... with resulting physical harm or pain or mental

10 suffering."

11 38. Welfare and Institutions Code ( 1560.30(a) states that "Financial abuse" of an elder or

12 dependent adult occurs when a person or entity does any of the following: (1) Takes, secretes,

13 appropriates, or retains real or personal property of an elder or dependent adult to a wrongful use

14 or with intent to defraud, or both. (2) Assists in taking, secreting, appropriating, or retaining real or

15 personal property of an elder or depend adult to a wrongful use or with intent to de&aud, or both."

16 39. By engaging in the acts alleged above, Defendants committed directly and aided and

17 abetted elder financial abuse in violation of Welfare and Inst. Code f 1560.30(a)(1)-(2).

18 Defendants'iolations include, but are not limited to, the following instances:

19 a) Intentionally omitting material facts about the Agreement so that Mrs. Luckett

20 would sign it;

21 b) Failing to provide the Lucketts with a copy of the Agreement;

22 c) Illegally encumbering the Luckett's property;

23 d) Misleading, Mrs. Luckett about how much she would be paying for electricity;

24 e) Leasing the Lucketts a system that generates more electricity than they need, when

25 they are required to purchase all electricity produced by the system.

26 40. Defendants'onduct, as described above, was reckless, oppressive, &audulent and

27 malicious within the meaning of California Welfare and Institutions Code $ 1567 et seq. Under

28 California Civil Code $3294 and California Welfare and Institution Code $ 15657.05(a),

-6-
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1 Defendants are liable for punitive damages.

2 41, Under California Welfare and Intuitions Code $ 1567.5 et seq., Defendants are liable for

3 reasonable attorney's fees and costs for investigating and litigating this claim.

4 42. Under California Civil Code $3345, Defendants are liable for treble damages and penalties

5 because: (a) Defendants knew or were reckless in not knowing that their conduct was directed

6 towards senior citizens; (b) their conduct caused senior citizens to suffer financially and deprived

7 them of their assets and income essential to their health and welfare; (c) the Lucketts, because of

8 their age were more vulnerable and (d) the Lucketts suffered unspeakable emotional distress

9 resulting &om the Defendants entering their home and de&auding them.

10 SECOND CAUSE OF ACTION

(Fraud Against All Defendants)

12 43. The Lucketts hereby incorporate by reference each allegation set forth above as if fully set

13 herein.

14 44. Defendants intentionally omitted material facts regarding the Agreement in order convince

15 Mrs. Luckett to sign it.

16 45. Defendants intended to cause the Lucketts to agree to a 20 year solar lease where they
(~l

t 17 would be locked into paying Defendants for more power than they need at a rate that is higher than

18 what they were already paying.

19 46. In reliance upon Defendants'isrepresentations, Mrs. Luckett was fraudulently induced to

20 enter into the Agreement.

21 47. As a proximate cause of Mrs. Luckett's reliance, the Lucketts have suffered economic

22 losses in an amount to be proven at trial.

23 48. In doing the acts alleged in this complaint, Defendants acted with oppression, fraud, and

24 malice as defined in Civ. Code $3294, and the Lucketts are entitled to punitive damages to make

25 an example of and to punish Defendants in addition to damages and other relief requested in this

26 Complaint.

27 ///

28 ///
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1 THIRD CAUSE OF ACTION

(Contract Rescission Against All Defendants)

49. The Lucketts hereby incorporate by reference each allegation set forth above as if fully set

herein.

10

50. California Civil Code Section 1689 provides that a contract may be rescinded if the

consent of the rescinding party was obtained through fraud.

51. Section 1689.6provides that a consumer who enters into a home solicitation has a right to

cancel the contract within 3 days, The Lucketts were improperly deprived of their right to cancel

by because Defendants never provided them with a copy of the Agreement.

52. Section 1691 provides that that "...the service of a pleading in an action or proceeding that

seeks reliefbased on rescission shall be deemed to be such notice or offer or both."

12

13

53. Mrs. Luckett's consent to enter into the Agreement with Defendants was procured through

fraud.

14 54. Defendants knowingly misrepresented material facts about the terms of the Agreement.

15 55. Mrs. Luckett relied on Defendants'alse representations. As a result, she and Mr. Luckett

16 suffered damages.

17

18

56.

57.

Therefore, the Lucketts are entitled to rescind the Agreement entered into with Defendants.

These pleadings serve as notice under California Civil Code Section 1691.

FOURTH CAUSE OF ACTION

20

21

22

(Violation of the California Unfair Competition Law Against All Defendants)

58. Plaintiff hereby incorporates by reference each allegation set forth above as if fully set

herein.

23

24

25

26

27

28

59. The California Unfair Competition Act set forth in California Business and Professions

Code $ 17200 et seq. ("Section 17200") prohibits acts of unfair competition, which include "any

unlawful, unfair or fraudulent business act or practice...." Section 17200 imposes strict liability for

violations and does not require proof that Defendants intended to injure anyone. Section 17200

borrows violations of other laws and treats those transgressions, when committed as a business

activity, as "unlawful" business practices. Thus, the "unlawful" practices prohibited by Section

-8-
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1 17200 are any practices forbidden by law, be it civil or criminal, federal, state or municipal,

2 statutory, regulatory, or court-made, Such "unlawful" business practices are independently

3 actionable under Section 17200 and subject to the distinct remedies provided hereunder.

4 60. Moreover, pursuant to California Business and Professions Code $17205, Plaintiffs'

remedies under Business and Professions Code )$17200 et seq. are cumulative with remedies

6 under all another statutory and common law remedies available in this State, including all

7 remedies provided un the California Civil Code (including but not limited to Civil Code $3345),

8 the California Financial Code (including but not limited to the Predatory Lending Act), and the

9 California Welfare and Institution Code (including but not limited to the Elder Abuse Act).

10 61. Defendants have engaged in "unfair" business practices within the meaning of Section

17200, in that they have conspired together and aided and abetted one another to defraud senior

12 citizens,

13 62. Defendants have engaged in "unlawful" business practices within the meaning of $ 17200

QhC

14 by committing fraud through predatory practices designed to financially abuse senior citizens in

15 violation of California Civil Code $ 1710 (deceit), California Welfare 8c Institutions Code )15600

16 et seq. (the Elder Abuse Act), and Civil Code $ 1714 (duty to use reasonable care not injure

18 63. Defendants have engaged in "fraudulent" conduct within the meaning of $ 17200 because

]9 the public was likely to be deceived by the Defendants'oncerted efforts to defraud elders, while

20 presenting to the public a veneer of legitimate business operations.

21 64. As a result of Defendant's unlawful, unfair and fraudulent conduct performed in

22 furtherance of the Defendant's effort, the Lucketts suffered direct and substantial economic and

23 emotional harm. As a result of their misconduct, Defendants have been unjustly enriched in an

24 amount as yet to be determined according to proof at trial.

25 65. Defendant's unlawful, unfair and fraudulent business practices offend established public

26 policy, are immoral, unethical, oppressive, unscrupulous a so substantially injurious to consumers

27 that an award of exemplary damages is warranted.

28 ///
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PRAYER FOR RELIEF

2 WHEREFORE, the Lucketts pray for relief as follows:

3 1. For general and special damages in an amount to be determined at trial;

4 2. For treble damages in amount to be determined at trial;

5 3. For punitive damages in an amount appropriate to punish Defendants and deter

6 others from engaging in similar misconduct;

7 4. For reasonable attorney's fees;

8 5. For costs of suit herein incurred;

9 6. For all applicable civil penalties;

10 7. A determination from this Court that the contract between the Lucketts and

11 Defendants is rescinded and is null and void;

12 8. An order of restitution to the Lucketts according to proof; and

13 9. For such other and further relief as the Court may deem proper.

14

15 Dated: October 8, 2015

16

LAW OFFICES OF DEVON K. ROEPCKE

17

18

19

20

DEVON K. ROEPCKE
Attorneys for Plaintiffs
Thomas and Mary Luckett

21

22

23

24

25

26

27

28
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