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UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
 
FEDERAL TRADE COMMISSION,                   
 

Plaintiff, 
 

vs. 
 
SIMPLE HEALTH PLANS LLC, a Florida limited 
liability company, et al.,  
 

Defendants. 
 

 
  
 
 
 
 
Case No.: 18-cv-62593-DPG 

 
Plaintiff Federal Trade Commission’s Opposition to Defendant Steven  

Dorfman’s Emergency Motion (I) Seeking Confirmation that Scheduling  
Order is Abated Pending Resolution of the Appeal; (II) to Stay the Proceeding  

Pending Resolution of the Appeal; or (III) to Expedite Status Conference 
 
I. Introduction 

 
This case involves a health insurance scam that has defrauded at least $150 million from 

tens of thousands of vulnerable consumers throughout the country.  At every turn, its ringleader, 

Defendant Steven Dorfman (“Dorfman”), has sought to avoid defending on the merits by 

engaging in a series of procedural maneuvers to delay the preliminary injunction hearing, 

currently scheduled for April 16.  Dorfman’s latest ploy is to appeal to the Eleventh Circuit from 

a non-appealable order of this Court and then seek to indefinitely postpone the April hearing 

pending months of appellate review on a limited factual record.   

Dorfman is wrong that his appeal divests the Court of jurisdiction over this matter.  His 

appeal is improper because his consent to extensions of the Temporary Restraining Order 

(“TRO”) mean the order is still in effect and has not been converted to an appealable preliminary 

injunction.  “[A] temporary restraining order issued or extended with the consent of all parties 

remains a nonappealable order.”  Fernandez-Roque v. Smith, 671 F.2d 426, 430 (11th Cir. 1982).  
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Even if Dorfman had filed a proper appeal, the issues raised in his notice of appeal are narrow, 

and do not affect the Court’s ability to adjudicate central issues in this litigation.  Dorfman has 

not challenged the Federal Trade Commission’s (“FTC” or “Commission”) authority to obtain 

injunctive relief to halt his illegal conduct, for example, nor has he raised a single question of 

fact in opposition to the FTC’s allegations that he misled consumers.  Even if the Eleventh 

Circuit had jurisdiction over the validity of the asset freeze, this Court may still rule on (1) the 

Commission’s likelihood of success in proving that Dorfman’s practices violated the law and (2) 

the propriety of an injunction against similar misdeeds without impacting the Eleventh Circuit’s 

proceedings at all.       

There also is no justification for granting either a full or partial stay of this case pending 

resolution of Dorfman’s appeal.  As Dorfman himself acknowledges, one of the requirements for 

a stay is that he must demonstrate a likelihood of prevailing on the merits of his appeal—an 

exceedingly unlikely prospect.  Dorfman’s argument that the FTC may not obtain monetary 

redress for consumers would require a panel of the Eleventh Circuit to overturn decades of 

settled circuit precedent and deviate from every other appellate court to have ruled on this issue.  

Dorfman’s attempt to address the other factors relevant to weighing the merits of a stay are 

equally unpersuasive and, in the case of how a stay will affect the public interest, outright 

offensive.  Thousands of Dorfman’s victims continue to be charged each month by the third 

party administrator that issued Defendants’ virtually worthless insurance products.  Although 

these consumers likely do not even know they are essentially uninsured and thus are at risk for 

incurring crippling medical debt due to a serious illness or hospitalization, Dorfman incredibly 

suggests that these consumers “will not be harmed” during his proposed stay and that the public 

interest would best be served by allowing him to “focus his limited resources” pursuing his 
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meritless appeal.  This is an especially stunning assertion given the millions of dollars that 

Dorfman has squandered on private jet travel, luxury sports cars, gambling, and other 

indulgences with funds derived from the victims of his scheme.       

It also is worth noting that the current motion (“Motion to Stay”) represents the fourth 

time in as many months1 that Dorfman has invoked the Court’s emergency procedures in filing a 

motion.  In addition to disrupting the Court’s ability to manage its schedule, the repeated 

emergency filings presumably have been designed to attempt to limit the FTC’s ability to fully 

respond.  Here, for example, Dorfman delayed the filing of his Motion to Stay for several weeks 

essentially to manufacture the emergency he now invokes.  In requesting the Court’s immediate 

attention, Dorfman even misstates the date on which his brief in opposition to the Court’s Order 

to Show Cause is due, arguing that the March 20, 2019 status conference is too late to provide 

relief given a March 21, 2019 deadline for filing his brief.  In fact, his brief is due four days later, 

on March 25, 2019,2 (D.E. 76), not to mention the four and a half months since this case was 

filed that Dorfman has had to prepare his opposition.  The Court should not continue to 

countenance Dorfman’s contrived emergencies.    

The FTC submits, as it has consistently throughout this proceeding (except during the 

government shutdown when it was required to seek a stay) that the preliminary injunction 

hearing should take place as soon as possible.  The FTC is prepared to file its supplemental brief 

in support of the preliminary injunction pursuant to the schedule set by the Court and to appear at 

                                                 
1 One of Dorfman’s motions, D.E. 79, was not filed pursuant to Local Rule 7.1(d) but the Court 
effectively agreed to hear the motion on an emergency basis because Dorfman improperly invoked 
F.R.C.P. 65(b)(4), which requires a hearing within two days. (See FTC’s Opp., D.E. 81 at pp. 12-13).     
2 This is an especially conspicuous error given that Dorfman himself proposed and vigorously insisted 
that the Court adopt the existing briefing schedule.  See Defense Counsel’s February 8, 2019 Email to 
Chambers, Exhibit A.  
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a hearing at the earliest possible date the Court is available to hear from the parties, if the Court 

believes that a hearing is even necessary.  Dorfman’s Motion to Stay should be denied.        

II. The Court Should Deny Dorfman’s Motion to Stay 
 
a. Dorfman’s Improper Appeal Does Not Divest the Court of Jurisdiction  
 
The Court has not been divested of jurisdiction over this matter because Dorfman is 

attempting to appeal a non-appealable order.  It is well settled that, as “a general rule a temporary 

restraining order is not appealable.”  Fernandez-Roque, 671 F.2d at 429.  By the same token, a 

denial of a motion to dissolve or strike a TRO also is not appealable.  It also is clear that the TRO 

has not been converted into an appealable preliminary injunction here, since it was “extended 

with [Dorfman’s] consent.”  Id. at 430.3  As the FTC detailed in its opposition to Dorfman’s 

Motion to Strike (D.E. 81), and as the Court held in the February 22 hearing, “any reasonable 

review of this record indicates that the defendant consented to the extension.”4  Indeed, Dorfman 

agreed multiple times to an extension until such time as the Court ruled on the preliminary 

injunction, and in fact on December 19, 2018, asked the district court—over the FTC’s 

objections—to postpone the injunction hearing and to extend the TRO indefinitely until 28 days 

after he finished his expedited discovery, and no earlier than February 26, 2019.  Dorfman also 

proposed to the Court an April 16 hearing on that preliminary injunction, which the Court 

                                                 
3 It is certainly possible that Dorfman’s purported withdrawal of consent to the extension of the TRO 
during the government shutdown and subsequent claim that the TRO was converted to a preliminary 
injunction was done not just to rush an appeal of legal issues, but also in an effort to avoid full 
development and analysis of the factual record for the Eleventh Circuit.  If Dorfman wants to appeal a 
preliminary injunction, he should afford the Court the opportunity to hear evidence and rule on one.  See 
FTC v. Verity Int’l Ltd., No. 00-civ-7422, 2000 WL 1805688, at *1 (S.D.N.Y. Dec. 8, 2000) 
(“Notwithstanding the purported withdrawal of consent, the temporary restraining order remains in effect 
pending the determination of the motion for a preliminary injunction. Against the possibility that these 
defendants might contend that the continuation of the restraining order converts it into a preliminary 
injunction, the Court hereby finds that the Federal Trade Commission has established that it has at least a 
fair and tenable chance of ultimate success on the merits and that the balance of equities is in its favor.”) 
4 Transcript of February 22, 2019 Hearing, Exhibit B at 4. 
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adopted.5  The Court was right to reject Dorfman’s self-serving characterization of the record 

and gamesmanship in his attempt to avoid litigating the merits of the FTC’s claims against him.  

Moreover, the issues in the interlocutory appeal are narrow and do not deprive this Court 

of jurisdiction over the central allegations in the Commission’s complaint.  As the Eleventh 

Circuit has held, “an interlocutory appeal does not completely divest the district court of 

jurisdiction.  The district court has authority to proceed forward with portions of the case not 

related to the claims on appeal . . . .” Green Leaf Nursery v. E.I. DuPont De Nemours and Co., 

341 F.3d 1292, 1309 (11th Cir. 2003) (citing May v. Sheahan, 226 F.3d 876, 880 n.2 (7th Cir. 

2000)).  Dorfman identifies three issues that he intends to raise in his purported appeal.6  Two of 

those issues relate only to the FTC’s authority to seek a limited set of remedies.  The third issue 

is whether the TRO was unlawfully extended by the Court, in spite of Dorfman’s repeated 

requests for and consent to extensions of the TRO.  Dorfman did not raise in his motion to 

dissolve the TRO (or in any other filing) any factual defense to the FTC’s claims, and therefore 

no factual issues will be before the Eleventh Circuit.  Dorfman also does not question the FTC’s 

authority to seek a preliminary or permanent injunction that prohibits Defendants from engaging 

in unlawful conduct in violation of the FTC Act and the Telemarketing Sales Rule.7  The Court 

undoubtedly retains its jurisdiction over any dispute about whether such relief is warranted here, 

particularly given that the other six defendants have not appeared at all.  The factual 

underpinnings of this matter must be litigated regardless of the outcome of the questions raised 

in Dorfman’s interlocutory appeal.  If the Eleventh Circuit deems the Court’s order reviewable, it 

                                                 
5 D.E. 18, 30, 50-1, and 75.  
6 See Defendant’s Motion to Stay (D.E. 94 at 2).   
7 See Defendant Steven Dorfman’s Motion to Strike the TRO (D.E. No. 79 at 7-8) (“the plain text of 
Section 13(b) expressly gives the FTC authority to obtain preliminary and permanent injunctive relief . . . 
.”).   
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can still consider the issues on appeal while this Court simultaneously proceeds with the 

litigation without any concern over inconsistent outcomes.   

b. Dorfman Has Failed to Establish Any Basis to Stay the Proceeding. 
 
The Eleventh Circuit has described a stay pending appeal as an “extraordinary remedy.” 

Garcia-Mir v. Meese, 781 F.2d 1450, 1455 (11th Cir. 1986).  The movant bears a “heavy 

burden” to show he is entitled to this relief.  Jaffe v. Bank of Am., N.A., 667 F. Supp. 2d 1299, 

1323 (S.D. Fla. 2009) (quoting Winston Salem/Forsyth Cnty. Bd. of Educ. v. Scott, 404 U.S. 

1221, 1231 (1971)).  Dorfman – who ironically filed another emergency motion in January 

contesting what he dramatically characterized as an “indefinite” stay that could “last for years”8 

– has failed to establish that such a stay is now warranted.  Courts consider four factors when 

determining whether to issue a stay pending appeal: “(1) whether the stay applicant has made a 

strong showing that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) where the public interest lies.”  Hilton v. 

Braunskill, 481 U.S. 770, 776 (1987); Garcia-Mir, 781 F.2d at 1453.  The Eleventh Circuit has 

held that the first factor is ordinarily “the most important” and requires a determination that the 

Court’s Order was “clearly erroneous.” Garcia-Mir, 781 F.2d at 1453 (citing In re Grand Jury 

Proceedings, 689 F.2d 1351, 1353 (1982)).  Alternatively, the movant may succeed “upon a 

lesser showing of a ‘substantial case on the merits’ when ‘the balance of the equities [identified 

in factors 2, 3, and 4] weighs heavily in favor of granting the stay.’” Id.  (quoting Ruiz v. Estelle, 

650 F.2d 555, 565 (5th Cir. 1981)).  Dorfman does not even attempt to argue that the Court’s 

                                                 
8 As the Court is well aware, the previous stay was triggered by the recent government shutdown and 
ended weeks—not years—after Dorfman filed his “emergency” motion and after the Court permitted 
discovery to proceed so that a hearing could be held promptly upon the shutdown’s end.  (D.E. 68).   
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ruling was clearly erroneous.  Prevailing law and the equities are squarely against him and the 

Court should deny his motion.9  

i. Dorfman’s argument on appeal directly contradicts decades of settled 
Eleventh Circuit law and has no chance of success on the merits. 

 
The Court’s denial of Dorfman’s Motion to Strike the TRO is firmly grounded in 

Eleventh Circuit precedent.  As discussed at length in the FTC’s response to that motion (D.E.  

81), the Eleventh Circuit and every other circuit that has considered the question (nine in all) 

have affirmed the FTC’s authority to obtain equitable monetary relief in actions brought pursuant 

to Section 13(b) of the FTC Act.  See FTC v. Gem Merch. Corp., 87 F.3d 466, 468-70 (11th Cir. 

1996); FTC v. Commerce Planet, Inc., 815 F.3d 593, 598-99 (9th Cir. 2016); FTC v. Ross, 743 

F.3d 886, 890-92 (4th Cir. 2014); FTC v. Bronson Partners, LLC, 654 F.3d 359, 365 (2d Cir. 

2011); FTC v. Magazine Sols., LLC, 432 F. App’x 155, 158 n.2 (3d Cir. 2011) (unpublished); 

FTC v. Direct Mktg. Concepts, Inc., 624 F.3d 1, 15 (1st Cir. 2010); FTC v. Freecom Commc’ms, 

Inc., 401 F.3d 1192, 1202 n.6 (10th Cir. 2005); FTC v. Security Rare Coin & Bullion Corp., 931 

F.2d 1312, 1314-1315 (8th Cir. 1991); FTC v. Amy Travel Serv., Inc., 875 F.2d 564, 571-72 (7th 

Cir. 1989).  As this Court found in denying Dorfman’s motion to Strike the TRO at the February 

22, 2019 hearing, no subsequent case law has affected the clear Eleventh Circuit law on this 

point, or the Court’s authority to enter the TRO.10  Even Dorfman acknowledges that the weight 

of authority is against him and that his argument is “novel.” (D.E. 94 at 6).  Putting aside the 

threshold question of whether the appeal is even properly before the Eleventh Circuit, staying 

this proceeding indefinitely to enable Dorfman to ask the Eleventh Circuit to overturn decades of 

                                                 
9 Should the Court grant Dorfman’s motion for a full or partial stay, the Court should make clear that the 
terms of the TRO remain in effect during the pendency of the stay to maintain the status quo.  Absent 
such a holding, Dorfman may believe that enforcement of the TRO is stayed and that he is free to ignore 
its terms by, among other things, dissipating or relocating assets subject to the TRO’s asset freeze.   
10 Transcript of February 22, 2019 Hearing, Exhibit B at 4 (“I find that I had authority to enter the TRO, 
and I don't think any of the cases suggest that I could not.”).   
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precedent based on a novel argument is simply not justified.  This is especially true in light of the 

significant ongoing harm to consumers discussed below.   

ii. Dorfman will not suffer irreparable damage absent a stay. 
 

Absent a stay, Dorfman will be forced to confront the FTC’s overwhelming evidence of 

his law violations, but that is not an irreparable injury as contemplated by this inquiry.  Dorfman 

complains about the cost of defending against the FTC’s claims, but in his desperation to avoid 

defending on the merits, Dorfman conveniently ignores that this Court must rule on whether to 

issue a preliminary injunction regardless of the issues on appeal.  In entering the TRO, this 

Court found good cause to believe that, among other things, Defendants have, in numerous 

instances, sold limited benefit plans and medical discount memberships to consumers by 

misrepresenting that such products are comprehensive health insurance or the equivalent, in 

violation of the FTC Act and the Telemarketing Sales Rule.  (D.E. 15).  The Court will 

determine whether there is cause to enter a preliminary injunction barring all Defendants – 

including the six corporate defendants who are not parties to the appeal – from engaging in 

deceptive business practices regardless of what the Court of Appeals may say about the FTC’s 

authority to obtain equitable monetary relief, or when it says it.  Dorfman has not presented any 

facts to refute the FTC’s strong evidence in support of such an injunction, and expenditures 

related to that inevitable adjudication do not amount to irreparable injury. “[L]itigation expense, 

even substantial and unrecoupable cost, does not constitute irreparable injury.”  FTC v. Standard 

Oil Co. of Cal., 449 U.S. 232, 244 (1980). 

Moreover, the record in this litigation belies any suggestion that Dorfman is concerned 

about litigation costs.  For instance, he has insisted that his defense at this preliminary stage 

requires extensive third party discovery.  To that end, he fought aggressively to obtain the FTC’s 
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undercover identities, claiming that he needed this information to conduct that broad third party 

discovery.11  Five weeks later, Dorfman has yet to serve any third party discovery.12  If Dorfman 

were concerned about runaway legal expenses, he would have proceeded quickly to a 

preliminary injunction hearing and made his legal arguments there, followed by an appeal if 

necessary.  Instead, Dorfman has tried to short circuit the Court’s ability to consider a full factual 

record and to make factual findings against him.   

Dorfman also cannot reconcile his argument that he will be irreparably harmed without a 

stay with the position he previously took in two motions, resulting in two hearings, in which he 

argued that the TRO was improperly extended.  With his current emergency motion, Dorfman 

seems to seek the very thing he has argued is unlawful—to stay the case, thereby extending the 

TRO at a minimum for months.  Whether Dorfman is outraged by an extension of the TRO or 

not, one thing is certain: any harm he suffers as a result of the preliminary injunction hearing 

proceeding on schedule is a result of his own unlawful conduct, nothing more.     

iii. The FTC and the public interest will suffer irreparable damage if this 
case is stayed.  

 
 The FTC’s interest and the public interest are one in the same.  One of the FTC’s core 

missions is to protect consumers from fraud, and in filing this case, the FTC’s goal is to stop the 

fraud and to return as much money as possible to Dorfman’s victims.  The fraud uncovered in 

this case is especially vast and egregious.  It is difficult to overstate the devastating and 

irreparable impact Dorfman’s scam has had and continues to have on its victims.  

                                                 
11 Transcript of February 6, 2019 Hearing Before Judge Seltzer, Exhibit C at 3 (“I need to be able to take 
that information and go out into the marketplace and make sure I am doing everything I can to develop 
third-party evidence that I can use to cross-examine that person with those characteristics”).  
12 The FTC has not received any notice regarding the service of any third-party subpoenas as required by 
Fed. R. Civ. P. 45.   
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In support of its motion for TRO, the FTC presented overwhelming evidence that 

Defendants deceived consumers into purchasing what they believed was comprehensive health 

insurance, and that consumers often do not discover the truth about what they purchased until 

they try to use their plan, at which point it typically is too late.  Many times, Dorfman’s fraud has 

caused these consumers to be left with tens, or hundreds, of thousands of dollars in medical bills.  

The evidence of the fraud and the impact on its victims has increased exponentially since the 

entry of the TRO.  Defendants’ own records reveal thousands of stories of consumers who have 

been left by Defendants’ deception with staggering medical bills.  In other instances, necessary 

treatment or medication was denied to these consumers.13  A small sampling of consumer 

complaints (out of hundreds) that state insurance regulators forwarded to Defendants illustrates 

the hardship suffered by Dorfman’s victims.14  These consumers: 1) were blatantly misled into 

thinking these plans were comprehensive health insurance plans with broad coverage;15 2) 

missed open enrollment and were left uncovered despite having major medical needs, and were 

subject to the tax penalty;16 3) had or developed serious health issues while essentially 

uninsured;17 4) were left with crippling medical bills, ruined credit, and/or fighting with 

                                                 
13 Defendants kept hundreds of thousands of sales and customer service call recordings that capture the 
lies Defendants fed to consumers, and the frustration and desperation experienced by consumers after 
learning the truth.   
14 See Al-Najjar Declaration, Exhibit D, Attachment A.   
15 See id. at 1 (thought he was talking to Blue Cross Blue Shield); 11 (better than traditional insurance); 
15 (would cover diabetes treatment); 29 (only will have co-pays); 35 (a PPO); 38 (a 70/30 plan, with set 
costs for services and prescriptions); 44 (ER visits covered); 52 (a comprehensive plan to cover cancer 
treatment); 55 (70% of hospital visits covered, no tax penalty); 66 (identical to Blue Cross Blue Shield 
plan); 72 (better than a Blue Cross Blue Shield plan); 75 (70/30 plan). 
16 See id. at 1, 5, 8, 11, 16, 60, and 71. 
17 See id. at 4 (emergency heart operation); 8 (kidney damage, dialysis, possible transplant); 11 (ER visits 
for wife and daughter); 15 (diabetes and related hospital stays); 19 (pregnancy); 22 (appendix removal); 
25 (heart procedure); 28 (pain management); 48 (13 prescriptions); 52 (cancer); 63 (emergency bypass); 
66 (broken toe, kidney stone); 75 (heart issues, related hospitalization). 
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collection agencies;18 and 5) found themselves in a frustrating, endless loop of call transfers from 

one unhelpful representative to another trying to determine what coverage they have.19  

Defendants respond to consumers’ heartbreaking accounts with essentially a form letter denying 

any wrongdoing.20  

Critically, thousands of Dorfman’s victims continue to be charged every month and do 

not yet even know they are uninsured.  Dorfman’s third party administrator, Health Insurance 

Innovations (“HII”), is the entity that collects payments from consumers who purchased plans 

through Defendants, and HII continues to charge consumers despite the TRO.  From December 

2018 through February 2019, HII has charged consumers 165,798 times, totaling approximately 

$14.6 million, which has resulted in commission payments owed to Defendants of approximately 

$4.6 million.21  The Receiver is still only temporary under the TRO, which limits his ability to 

effectively carry out his duties, including addressing the situation with HII’s continued billing of 

consumers who were victims of Defendants’ deceptive sales pitches.22  The FTC continues to 

believe, as it argued in opposition to Dorfman’s second attempt to extend the TRO in December 

2018 (D.E. 52), that these consumers need to be notified and given an opportunity to cancel.   

Moreover, every day of delay in this case unnecessarily depletes the funds that will be 

available to consumer victims at the end of the litigation.  Until the preliminary injunction is 

entered, Dorfman continues to receive $5,000 every month from the frozen funds for his living 

expenses.  (D.E. 48).  Dorfman also is depleting the assets in the Receivership Estate.  For the 

                                                 
18 See id. at 5 ($110,380.85); 16 ($53,000); 22 ($26,000, more money than he makes in one year); 25 
($92,000); 28 ($5,888.89); 32 ($13,347); 45 ($8,359.12); 52 ($20,000); 63 ($350,000, consumer is 
retired); 66 ($17,000); 75 ($53,920, with more bills coming in).   
19 See id. at 11 (called 18-19 times); 19 (called over 25 doctors trying to find coverage);  41 (called 
numerous times, bounced around, on hold for hours, unable to get answers for months); 60 (transferred all 
around, different people giving different answers); 75 (same).   
20 See id. at 2, 6, 9, 13, 17, 20, 23, 26, 30, 33, 36, 39, 42, 46, 50, 53, 61, 64, 68, 73, and 76. 
21 See Al-Najjar Declaration, Exhibit D at ¶¶ 5-7. 
22 See, e.g., D.E. 73 at 3-6. 
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past several months, Dorfman has served the Receiver with numerous vague and extremely 

broad demands that have required the Receiver, counsel for the Receiver, and his staff to incur 

extraordinary costs searching for and copying records for Dorfman.23  Rather than simply 

obtaining records directly from the business, as the TRO affords him the opportunity to do, 

Dorfman has attempted to shift the cost and burden of engaging in this “discovery” onto the 

Receiver.  Four and a half months after the Receiver first told Dorfman he was welcome to come 

to the premises to copy any records he needs for his defense, Dorfman still has not done so.24   

At the time of filing, the total assets frozen in the Receivership estate and Dorfman’s 

accounts totaled only approximately $4 million, which is a miniscule fraction of the total 

financial injury consumers suffered.  Of course, that amount has already been depleted in the 

ensuing months.  Defendants earned at least $150 million in commissions alone from their 

deceptive scheme; there is no question consumers suffered hundreds of millions more in harm.    

Dorfman’s callous argument that the public interest favors a stay is consistent with his 

business practices, showing little regard for the harm he has done to consumers.  Each day of 

delay represents additional consumer harm and a depletion of the assets ultimately available to 

redress those harms.  This factor clearly supports moving forward with the preliminary 

injunction proceedings.   

III. This Court Should Rule on its Order to Show Cause Why a Preliminary Injunction 
Should Not Issue on the Papers 
 
In its TRO ruling on October 31, 2018, the Court ordered Defendants to show cause why 

a preliminary injunction should not issue.  The six corporate defendants are unrepresented and 

have not appeared or responded.  Four and a half months into this litigation, Dorfman continues 

to attempt to delay adjudication of the facts in this case, and now seeks to deprive the Eleventh 
                                                 
23 D.E. 73 at 6-10.   
24 See id. 
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Circuit of an opportunity to review a full factual record.  Dorfman thus far has not presented any 

evidence to dispute the entry of a preliminary injunction and appears to be making purely legal 

arguments to contest the TRO and entry of the preliminary injunction.  The FTC proposes that 

rather than continue to delay this matter indefinitely, as Dorfman suggests, the Court should rule 

on the preliminary injunction expeditiously at the close of briefing, based upon the filings before 

it.  In its TRO, this Court ordered that “[a]n evidentiary hearing on Plaintiff’s request for a 

preliminary injunction is not necessary unless Defendants demonstrate that they have, and intend 

to introduce evidence that raises a genuine issue of material fact.”  (D.E. 15 at 29).  Given that 

Dorfman has not presented any disputed fact or any indication that his defense will involve 

genuine issues of material fact,25 and his defense appears to be purely legal, the Court need not 

delay its consideration of this matter for a hearing. 

IV. Dorfman Has Abused Local Rule 7.1(d) Regarding Emergency Motions 
 
In filing this Motion to Stay as an emergency, Defendant has violated Local Rule 7.1(d) 

and shown no regard for the Court’s limited time and resources.  Local Rule 7.1(d) provides that 

motions “are not considered emergencies if the urgency arises because of the attorney’s or the 

party’s own dilatory conduct.  Generally, unless a motion will become moot if not ruled on 

within seven (7) days, the motion should not be filed as an emergency motion.”  To the extent 

this motion is in any way an emergency, it is one of Dorfman’s own making.   

First, Dorfman announced his intent to appeal the Court’s ruling on his Motion to Strike 

the TRO during the February 22, 2019 hearing–more than a month before his brief in opposition 

                                                 
25 To the extent Dorfman argues that Defendants’ “verification recordings” and documents with 
disclaimers provided to consumers after the sale are evidence that they did not violate the law, this does 
not create a genuine issue of fact requiring a hearing.  Under the law, the sham verifications and belated 
discosures are legally insignificant.  See FTC v. IAB Mktg. Assoc., LP, 746 F.3d 1228, 1233 (11th Cir. 
2014) (caveat emptor is not a valid defense to liability arising from misrepresentations.); FTC v. World 
Patent Mktg., Inc., No. 17-cv-20848, 2017 WL 3508639, at *13 (S.D. Fla. Aug. 16, 2017) (same).   
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to the preliminary injunction was due.  Then, on February 28, 2019, in an email to the FTC, his 

counsel again indicated their intent to file a notice of appeal, along with a motion to stay the 

proceedings, and a request to expedite the preliminary injunction proceedings, as the Court had 

offered to do.26  The FTC responded to that email on March 1, 2019–more than three weeks 

before Dorfman’s brief was due–indicating it opposed a stay, but would agree to an earlier 

adjudication of the preliminary injunction.27  Counsel for Dorfman did not respond to the FTC’s 

email, or attempt to contact the FTC prior to filing their oblique Request for Status Conference 

on March 11, 2019, which was a week after Dorfman filed his notice of appeal and still two 

weeks before his brief was due.  (D.E. 91).  Even when he finally filed the Motion to Stay on 

March 15, 2019, Dorfman had ten days before his brief was due on March 25. 

Dorfman appears to have deliberately delayed filing both his Notice of Appeal and the 

current motion, forcing the FTC again to respond on an expedited basis rather than pursuant to a 

usual briefing schedule.28  Dorfman has known about the current preliminary injunction briefing 

schedule since February 8, 2019, when the Court entered it.  Dorfman’s failure to file his Notice 

of Appeal and Motion to Stay earlier, before his response to the Court’s Order to Show Cause 

was imminently due, at best shows a troubling lack of diligence and, at worst, represents total 

disregard for the Court’s schedule and usual procedures.  Dorfman has not demonstrated that a 

true emergency exists, and in fact exaggerated the need for the Court’s immediate attention by 

misstating that his brief is due four days earlier than it actually is.  Local Rule 7.1(d) exists to 

ensure that emergency motions are “true emergencies” and, as Dorfman’s counsel himself 

                                                 
26 Exhibit E at 1-2; Exhibit B at 6. 
27 Exhibit E at 1. 
28 Dorfman actually appears to have attempted to deprive the FTC of an opportunity to meaningfully 
respond or prepare for a discussion of this issue at all, having first – without notice to the FTC – filed the 
cryptic request for a status conference. (D.E. 91).   
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acknowledged in his certification of emergency, the Rule provides that  “unwarranted 

certification of may lead to sanctions.”  

V. Conclusion  
 

For the reasons discussed above, the FTC requests that the Court deny Dorfman’s 

Motion to Stay, keep the current briefing schedule on its order to show cause why a preliminary 

injunction should not issue, and rule on the papers.  
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